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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 1411/11 

                                U/S  147/323/34 of IPC 

                   State of Assam…………… Prosecution 

                               v. 

                 Md. Fazar Ali and others………….……ACCUSED 

Ld. Advocates:  

For Prosecution ………. Md. Hussain, Ld. APP.  

 For Defence… …Sri Debashis Bora, Ld. Advocate 

Evidence Recorded on: 17.5.13, 25.2.15, 11.8.163.5.17,  

Argument heard on: 28.6.17 

Judgment delivered on: 28.6.17 

                                       J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, the informant Md. Hasem 

Ali had lodged an FIR alleging inter alia that on 17.6.11 at about 3-30 

PM, the accused persons, namely, Md. Fazor Ali, Md. Hasmat Ali, Md. 

Nazor Ali, Md. Rustom Ali, Md. Umar Ali and Md. Hasem Ali (armed 

with lathi) in furtherance of their common intention, had unlawfully 

entered into a piece of land  of the informant and tried to measure it , 

with the intention to possess it. When the informant had objected, the 

accused persons, committed riot and  assaulted the informant and his 

younger brother Md. Abed Ali and voluntarily causing hurt to them. 

Hence, the case.  

2. The complainant Md. Hasem Ali has lodged a complaint petition in the 

court on 18.6.11, which was forwarded to the Dhekiajuli PS u/s 

156(3) of CrPC for registration. Thereafter, Dhekiajuli PS Case No. 

269/11, U/s- 147/323/34 was registered. After investigation, charge 
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sheet was filed u/s 147/32334 of IPC. Charge u/s 147/323/34 of IPC 

have been framed against the accused persons, which on being read 

out and explained to the accused persons, to which they pleaded not 

guilty and claimed to be tried. Prosecution has examined six witnesses 

including. Thereafter, accused persons have been examined u/s 313 

of CrPC. Defence has adduced no evidence. Heard arguments.  

 

3.  POINTS FOR DETERMINATION: 

a) Whether the accused persons on 17.6.11 at about 3-30, in 

prosecution of their common object formed an unlawful assembly and 

committed the offence of rioting ?,  

b) Whether the accused persons on said date and time, in furtherance of 

their common intention, had had voluntarily caused hurt to the 

informant and his brother  ? 

 

DISCUSSION AND DECISION BASED ON REASON: 

4. PW1, Md. Hasem Ali has stated in his examination in chief that he is 

the informant of this case and he knows all the accused persons and 

they are his neighbours. The incident took place two about two years 

back at around 3 PM at the house/ courtyard of his younger brother 

Hussain Ali. He stated that he had seen the incident. He stated that 

accused persons, namely, Rustom Ali, Fazor Ali, Umar Ali, Hasmat Ali 

and Hasem Ali had come to the courtyard of the house of Hussain Ali 

and started to measure land. When he resisted the accused persons, 

he was assaulted over his finger by means of a bamboo by he 

accused Rustom and when his brother Abed Ali intervened, he was 

punched by accused Hussain Ali. Later on, he lodged the FIR through 

court. Ext. 1 is the FIR and Ext. 1(1), Ext. 1(2) and Ext. 1(3) are his 

signature.  

5. In his cross examination, he stated that at first police did not record 

his statement, but later on his statement was recorded by police. He 
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stated that Ext. 1 had been lodged as per his instruction. He denied 

that accused come to the land of Hussain and assaulted him, Abed Ali 

and Hussain. He stated that accused has also lodged a case against 

them. He denied the suggestion that this case is a false case and he 

deposed falsely and in order to save themselves, they assaulted the 

accused Rustom Ali and other accused and he deposed falsely.  

6. PW 2 Abdul Rahim stated that in his examination in chief that he 

knows the informant as well as the accused persons, as they are his 

neighbours. He stated that he does not know anything about the 

incident and he did not see or hear anything about the incident.  

7. Defence has declined to cross examine the witness.  

8. PW3 Mohini Das, has stated in his examination in chief that he 

recognizes the informant as well as all the accused persons. The 

incident took place in the month of June, 2011 at about 2-30 PM. He 

stated that accused Rustom Ali called a Mondal to measure a plot of 

land and also called him as he is Gaonbura. At the time of measuring 

the plot of land, the quarrel started between both sides. Thereafter, 

he informed about the matter to police station over telephone and 

then the quarrel ended up.  

9. In his cross examination, he stated that he is the Gaonbura of 

Keherkhonda Pothar Gaon. He recognizes both the sides as he is 

Gaonbura. He stated that at the time of measuring the plot of land, he 

along with Mandal and other people were present at that place. Other 

people were also  called by the accused. He stated that the informant 

of this case, Hasen Ali along with other persons, namely, Huissain Ali, 

Hatem Ali, Abed Ali, Islamil Ali and Aijul Ali had assaulted the accused 

persons, namely, Rustom Ali, Fazor Ali, Hasmat Ali and caused injury 

to them. In relation to that assault, accused persons had lodged a 

case against the informant. He stated that he knows that the plot of 

land of Keherkhonda is belong to the accused persons.  

10. PW 4, Md. Nurul Amin has stated in his examination in chief that he 

knows the informant as well as all the accused persons. He stated 
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that he heard that informant has lodged a case against the accused 

persons. He stated that at about 2 to 2 ½ years ago, when he was 

not present at his house, there was some dispute among the village 

people, near the house of the accused persons. But, he does not 

know, what was occurred. He stated that he heard from the accused 

Rustom Ali that there was some dispute between the informant and 

accused persons.   

11.  Defence has declined the cross examined the witness.  

12. PW 5, M/O, Sri Pallab Sahu, has stated in his evidence that he did not 

examine, Hasem Ali and Abed Ali, as he came in place of Dr. Pradip 

Sarma, and the examination was done  Dr. Pradip Sarma. He stated 

that he had only issued the medical reports , i.e Ext 4 and Ext 5, 

wherein Ext 4(1) and Ext 5(1) are his signatures, on the basis of ML 

register.  

13. . PW6, Sri Maheswar Saikia, I/O, has stated in his examination in chief 

that in the year 2011, he was working as attached officer at Dhekiajuli 

PS and Sri Sidananda Bora was the officer in-charge. After receiving 

the Ext. 1 ejahar, which was sent by court through Superintendent of 

Police to the O/C, he was entrusted to conduct preliminary 

investigation. Ext. 1(2) is the endorsement in his name and Ext. 1(3) 

is the signature of O/C, Sidananda Bora, which is known to him. He 

stated that he dispatched both the injured, namely, Hasem Ali and 

Abed Ali to medical for treatment. He collected prescription and 

medical report of both the injured persons and furnished with the 

case. Ext. 2 is the prescription of Abed Ali of Dhekiajuli Primary Health 

Center and Ext. 3 is the prescription of Hasem Ali of the said health 

Centre. Ext. 4 and Ext. 5 are the medical report of injured Abed Ali 

and Hasem Ali, which are issued by M&HO, Dhekiajuli, 30 Bedded 

Hospital. he stated that he visited the place of occurrence and 

prepared a sketch map of the place of occurrence. Ext. 6 is the said 

sketch map and Ext. 6(1) is his signature. He recorded the statement 

of the witnesses. Thereafter, he arrested the accused persons and 
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enlarged them on bail.  Ext. 7 is the zimmanama of accused persons, 

namely, Nazor Ali, Dildar Hussain, Hasem Ali and Usman Ali and Ext. 

7(1) is his signature. Ext. 8 is the zimmanama of accused persons, 

Fazor Ali, Hasmat Ali and Rustom Ali and Ext. 8(1) is his signature. 

After completing of investigation, he found materials against the 

accused persons, namely, Fazor Ali, Hasmat Ali, Rustom Ali, Nazor Ali, 

Usman Ali and Hasmat Ali and charge sheet has been filed u/s 

147/323/34 of IPC against the aforesaid accused persons and due to 

lack of evidence against the accused Dildar Hussain, he submitted 

prayer to release the accused Dildar Hussain. Ext. 9 is the charge 

sheet and Ext. 9(1) is his signature.  

14. In his cross examination, he stated that the ejahar was received on 

8/7/11. The incident took place on 17/6/11. Before receiving the 

ejahar, he sent the injured persons for medical examination on 

17/6/11. He stated that the GD entry has not been mentioned in the 

CD. He stated that after receiving FIR after about 21 days from the 

date of the incident, he had started investigation. He stated that he 

had taken the statement of the informant at the place of occurrence. 

He stated that other witnesses were found at the place of occurrence. 

He denied the suggestion that he did not record the statements of 

PW1. He denied the suggestion that he ahd filed charge sheet without 

any investigation.  

 

APPRECIATION OF EVIDENCE: 

15.  The prosecution has examined all together 6 PWs, including the MO 

and the I.O. Out of these witnesses, two witnesses, i.e PW1 and PW3 

are eye-witnesses of the incident which took place on the day of 

occurrence. But both of them have given a contradictory narration of 

the incident. As stated above, PW1, who is the informant of the case, 

has stated that on the day of occurrence, at about 3 PM, the accused 

persons came to the courtyard of his brother Hussain, and started to 

measure the land. When he resisted the accused persons, he was 
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assaulted over his finger by means of a bamboo by he accused 

Rustom and when his brother Abed Ali intervened, he was punched by 

accused Hussain Ali. 

16.  But, PW3, who was also present at the place of occurrence, as village 

gaonbura, as the accused , Rustam had called Lat Mandal, to measure 

the land. He stated that when measurement of the land was started, 

the quarrel erupted. However, he has stated that, in his presence, the 

informant, Hasen Ali, and his associates, namely, Hussain Ali, Hatem 

Ali, Abed Ali, Ismail Ali and Aijul, had assaulted  the accused, Rustam 

Ali, Fazar Ali, Hasmet Ali, and caused injury to them. He has also 

stated that the accused persons had lodged a cross case. Hence, in 

his evidence, he has stated that the informant and his associates had 

assaulted the accused persons, and not other way around. The 

presence of PW3, at the place of the incident, is natural, as he was 

the gaonbura of the village and in case of measurement of land, it is 

natural for any person to call the  gaonbura. Moreover, it is evident 

from his evidence that Lat Mandal was also called for measurement. If 

the accused persons had assaulted the informant and his brothers,  

PW3, would mention about it. I find no reason to assume, that PW3 is 

concealing the actual situation. The prosecution also did not seek to 

cross examine PW3(as hostile witness). Hence, I find no reason to 

disbelieve PW3. Moreover, PW2, who is the neighbour of the 

informant and the accused, has expressed his ignorance about any 

such incident. It is apparent, that PW2 is concealing the actual state 

of affairs. Likewise, PW4, has stated that he had heard that there was 

something between the accused and many other people, but he does 

not know what had happened. But from the evidence of PW2 and of 

PW3, nothing could be inferred as to what happened. Hence, their 

testimonies are of no assistance to the prosecution’s case. In any 

case, there is a reasonable doubt in the prosecution’s story, which will 

go in favour of the accused. 
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17.  In other words, as the accused persons had called the Lat mandal 

and village gaonbura, for measurement of a piece of land, it cannot 

be said that the accused persons had formed any unlawful assembly. I 

is not established that the accused persons had committed any 

criminal trespass. In fact, the prosecution has not pressed for any 

charge u/s 447 of IPC. It is also not proved that the accused persons 

had caused commotion or assaulted the informant and his brothers.   

 

 

18.  Hence, considering the above, I am of the view that, prosecution has 

failed to prove the guilt of the accused persons, u/s 147/323/ 34 of 

IPC, beyond reasonable doubt. Hence, the accused persons are 

acquitted of the charges u/s 147/323/34 of IPC and are set at liberty 

forthwith. 

19. The judgment is pronounced in the open court on this 28TH of June, 

2017. The judgment is prepared under my hand and seal of this Court  

20.  The bonds shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

21.  The case is, accordingly, disposed of. 

 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur. 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

Ext 1: FIR.  

Ext 2 and Ext 3: Prescriptions. 

Ext 4 and Ext 5: Medical Reports 

Ext 6: Sketch Map 

Ext 7 and Ext 8: Bail Bonds 

Ext 9: Charge Sheet. 

 

(K.K. Sharma) 

                                            Addl. CJM, Sonitpur, Tezpur 
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